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Land Acknowledgement

We acknowledge that we are on the traditional
territory of many nations including the Mississaugas of
the Credit, the Anishnabeg, the Chippewaq, the
Haudenosaunee and the Wendat peoples and that
this territory is now home to many diverse First
Nations, Inuit and Métis peoples.
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Timmy
doesn’'t need
a disclaimer
but we do..

Timmy, dear,
it doesn’t need
a disclaimer.
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Legal Disclaimers

We're lawyers and know that legal disclaimers are never fun to read, but sometimes necessary to have. To clarify
the legal scope and intent of our webinars, here are our general legal disclaimers that apply to all SpringLaw
videos, webinars and content on our YouTube channel:

1)  The content of this webinar should not be relied upon as legal advice. If you require legal advice, please
contact one of SpringLaw’s lawyers, or you may wish to consult with the Law Society of Ontario for a listing of
lawyers in Ontario.

2) Attending, accessing or viewing any SpringLaw webinars does not create a lawyer-client relationship with
anyone at SpringLaw. That will only happen after you formally sign a Legal Services Agreement with us.

3)  You should apply your own judgement in making any use of any content from our webinars, including the
use of the information as the basis for any conclusions. Every case and set of facts is different and unique to
you - our videos are informational only.

4)  The law changes quickly in Canada. We do not guarantee that the content of our recorded webinar videos
is accurate, complete or up-to-date given how quickly the law can change. SpringLaw assumes no
obligation to update the content. We assume no responsibility for errors or omissions in the content or other
documents that are referenced by or linked to in our videos. The content of this webinar may be changed
without notice to you.

Please contact us at info@springlaw.ca if you have any questions about any of our content or your legal matter
generally.
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Presentation Roadmap

1) When is a PIP Needed?

2) Essential Elements of a PIP

3) PIPsin a Unionized Workplace

4) PIPs and Human Rights

5) Next Steps: When a PIP is Not Working
6) Takeaways
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1) Whenis a PIP heeded?




When is a PIP needed?

e When an employee’s performance is consistently
below the accepted standard for the position

e Can be effective especially if the employee has
the potential to perform, but is unclear on
expectations or supports available
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2) Essential Elements of a PIP




Essential Elements of a PIP

Purpose of the document

Where is employee’s performance falling below the standard?
What is the impact of the poor performance on the business?
What is the expected standard?

What is the source of that standard?

List past discussions about performance

e List supports available to help employee achieve performance target
(e.g. coaching, additional training, procedure manuals, explanation of
processes)
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Essential Elements of a PIP

e State PIP will be added to personnel file

e State timeline by which performance must improve

e State consequences if performance does not improve
o The key legal part of the PIP

o Disciplinary action, up to and including termination of employment

e Acknowledgement of Receipt and Review of PIP (vs agreeing with
content of PIP)
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3) PIPs in a Unionized Workplace
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PIPs in a Unionized Workplace

e Not as common as in non-union workplaces

e Check applicable collective agreement to ensure
implementing a PIP does not violate it

e Involve union in any discussions regarding performance or
the use of a PIP

e Ensure using PIP does not run contrary to past practice
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4) PIPs and Human Rights
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Human Rights Considerations
e Ensure the PIP is not discriminatory

e If an employee requires an accommodation due to
protected ground (e.g. disability), an employer cannot
ignore the employee’s limitations and impose the
same performance standards if not reasonable in light
of the accommodation
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5) Next Steps: When a PIP is Not Working *
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What to do When a PIP is Not Working?

e Consider the timeline
e Further clarify expectations and potential barriers
e Extend the PIP

e Move toward termination of employment
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Can an Employee Be Fired While on a PIP?

Generally speaking yes

e Important for PIP to have the essential elements discussed
to form the basis of a termination

e Sustained failure to improve performance while on a PIP can
be just cause, but will not be wilful misconduct (unless
employee intentionally underperforming)

See our prior webinar “Termination Provisions 101” for more on
the differences between standards of cause.
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Additional Considerations

e PIPs are not a shortcut to firing your subpar employees

e Terminating employment and recruiting employees is costly
and ideally the PIP will help the employee improve to avoid
those costs

e May choose to terminate without cause to limit potential
liability
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Key Takeaways

e Seek counsel when developing a PIP - it must be carefully drafted to
later rely on (it really is a legal document!)

e Performance standards must be consistent and objectively
reasonable

e Must provide the employee with the tools to improve
e Adjudicators expect employers will provide reasonable opportunity

to improve, especially if terminating employment for cause
(consider costs)
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Questions?

To learn more about our team:
springlaw.ca/team/

To connect with our legal team:

Lisa Stam - Istam@springlaw.ca

Marnie Baizley - mbaizley@springlaw.ca
Matt Chapman - mchapman@springlaw.ca
Danielle Murray - dmurray@springlaw.ca
Tiffany Thomas - tthomas@spring.ca

Lexa Cutler - lcutler@springlaw.ca

Ben Currie - becurrie@springlaw.ca

Gaya Murti - gmurti@springlaw.ca

Lindsay Koruna - [koruna@springlaw.ca

Sign up for future SpringForward Legal Updates:
springlaw.ca/employers/springforward-legal-updates/

Sign up for our monthly Newsletter:
www.springlaw.ca
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THANK YOU!




