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Land Acknowledgement

We acknowledge that we are on the traditional
territory of many nations including the
Mississaugas of the Credit, the Anishnabeg, the
Chippewaq, the Haudenosaunee and the Wendat
peoples and that this territory is now home to
many diverse First Nations, Inuit and Métis
peoples.
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Legal Disclaimers

We're lawyers and know that legal disclaimers are never fun to read, but sometimes necessary to have. To clarify
the legal scope and intent of our webinars, here are our general legal disclaimers that apply to all SpringLaw
videos, webinars and content on our YouTube channel:

1)  The content of this webinar should not be relied upon as legal advice. If you require legal advice, please
contact one of SpringLaw’s lawyers, or you may wish to consult with the Law Society of Ontario for a listing of
lawyers in Ontario.

2) Attending, accessing or viewing any SpringLaw webinars does not create a lawyer-client relationship with
anyone at SpringLaw. That will only happen after you formally sign a Legal Services Agreement with us.

3)  You should apply your own judgement in making any use of any content from our webinars, including the
use of the information as the basis for any conclusions. Every case and set of facts is different and unique to
you - our videos are informational only.

4)  The law changes quickly in Canada. We do not guarantee that the content of our recorded webinar videos
is accurate, complete or up-to-date given how quickly the law can change. SpringLaw assumes no
obligation to update the content. We assume no responsibility for errors or omissions in the content or other
documents that are referenced by or linked to in our videos. The content of this webinar may be changed
without notice to you.

Please contact us at info@springlaw.ca if you have any questions about any of our content or your legal matter
generally.
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Presentation Roadmap

1) Legislation Update
o Working for Workers Act
o Pay Transparency Act(s)

2) Caselaw Developments
o Notice Periods of 24+ months
o Substratum Doctrine (what is it, why it matters)

3) HR Trends

Work fromm home accommodations
Al in the Workplace

Exiting very long service employees
Managing Mobile Workers

O O O O
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Legislation Update




Ontario’s Working for Workers Act, 2023:
Key Changes Affecting Employers

Mass Terminations

e Remote workers now included in definition of
“establishment”

e Entitled to increased notice when there is a mass
termination

e Protections for remote workers- remote work is here to
stay

www.springlaw.ca Trusted virtual counsel wherever your workplace



Ontario’s Working for Workers Act, 2023:
Key Changes Affecting Employers

Other Changes
e Expanded reservist leave

e Enhanced licensing requirements for recruiters
e Protection of foreign nationals

e Increased OHSA fines
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Pay Transparency in British Columbia

e Pay Transparency Act passed November 1, 2023

e Employer must post the expected salary or wage for a
“publicly advertised job opportunity”

e Cannot ask employees about pay history in previous
roles
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Pay Transparency in British Columbia

e No reprisal against employees

e Detailed reporting obligations in the Pay Transparency
Regulation with deadlines based on the size of
employer
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Pay Transparency in Ontario

e November 14, 2023: Ontario Government introduced the
Working for Workers Four Act, 2023, which addresses pay
transparency.

e If passed, it will require employers who advertise a “publicly
advertised job posting” to include information about the
expected compensation or the range of expected
compensation for the position.
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Pay Transparency in Ontario

e Regulations to follow, which are expected to define “publicly
advertised job posting”, the appropriate range for
compensation, any exceptions to the requirement, and
potentially further information.

e Existing requirements may also change as the Bill
progresses.
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Caselaw Development
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Notice Periods of 24 months +

Case Age Length of Exceptional Notice Period
Service Circumstances
62 38 years His only employer | 27 months
Milwid v. IBM in Canada
Canada Ltd., 2023
ONCA 702 COVID-19
64 38.5 years Unique and 30 months
Lynch v. Avaya specialized skills
Canada
Corporation, 2023
ONCA 696
58 40 years Non-transferable |26 months
Currie v. Nylene skills
Canada Inc., 2022
ONCA 209 Working with
same employer
since she was 18
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What are the “exceptional circumstances”?

e Long service
e Older

e Specialized/ difficult to transfer skills
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The Substratum Doctrine

e Where an employment contract is entered into and the
employee’s responsibilities and status then change
significantly over time (e.g. promotions), the notice of
termination provisions could be unenforceable

e Celestini v. Shoplogix Inc., 2023 ONCA 131

e Requires careful drafting of employment agreements to avoid
this result
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Work From Home Accommodation Requests

e Often based on disability/family status
e Employers obligated to accommodate needs, not preferences

e Employers can ask for reasonable proof- and employees need
to cooperate

e Employers only need to provide an accommodation when:
o A protected ground is engaged

o The accommodation would not cause undue hardship
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Work From Home Accommodation Requests

e How can employers be prepared?
e Document everything!
e Remote work/accommodation policies

e Good faith
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Al in the Workplace

e Is already transforming workplaces
e Basic use cases so far:
o Recruitment
o Marketing
o Process & admin work automation
e 2024 Trends
o Reskilling employees
o Augmented Work
o Building out Al governance - IP, confidentiality, ethics
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Exiting Very Long Service Employees

e Succession Planning - the trapped employer

e How to exit the older worker:
o Deal with legitimate performance issues
o Check-in on old-school stereotypes
o Discuss career goals (not cottage & grandkid goals)
o Explore long working notice options
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Managing Mobile Workers

Mobile Workers - Employers of Record (EOR)

e Where the company is located in one country (e.g. USA) and has
workers in another (e.g. Canada), rather than setting up an entity in
Canada it may engage a company that provides Employer of Record
(EOR) services.

e The EOR becomes the legal employer of the Canadian employees
and handles day-to-day issues such as payroll, human resources
and compliance with local employment laws.
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Managing Mobile Workers

Mobile Workers - Employers of Record

e More of an uptake of EORs in recent years, so not well tested yet in
reported decisions.

e The terms of the commercial agreement between the company
and the EOR are key in terms of responsibilities and liability.
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Managing Mobile Workers

Mobile Workers - Professional Employers Organizations (PEO)

e Similar to an EOR arrangement, but the Professional
Employers Organization (PEO) becomes a co-employer
with the US company rather than the sole legal employer.

e Again, terms of the commercial agreement are key.
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Managing Mobile Workers

Mobile Workers - Which Province's Employment Standards
Applies?

e Generally, the employment standards legislation of the province
in which the employee resides and performs work will govern.

e Brushett v. Sun Life Assurance Company of Canada, 2017 NSLB
154 (Canlll).
o Applies Supreme Court of Canada “sufficient connection”
test.
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Managing Mobile Workers

Mobile Workers - Which Province's Employment Standards
Applies?

e Ultimately, the decision of whether to allow employees to work
outside of the province in which the employer operates will
likely turn on tax considerations, especially if the employee will
work internationally.

e Consult a tax lawyer.
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Key Takeaways °

Cases & legislation continue to develop in
employee-friendly ways

WFH is here to stay and increasingly embedded into our
laws

Contracts are the foundation that must evolve with the
employee’s role(s)

Al & tech will continue to transform the workplace, requiring
updated policies and skills

Managing your older workers & mobile workers will keep all
of us busy in 2024
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Questions?

To learn more about our team:
springlaw.ca/team/

To connect with our legal team:

Lisa Stam - Istam@springlaw.ca

Marnie Baizley - mbaizley@springlaw.ca
Matt Chapman - mchapman@springlaw.ca
Tiffany Thomas - tthomas@spring.ca

Lexa Cutler - Icutler@springlaw.ca

Ben Currie - bcurrie@springlaw.ca

Gaya Murti - gmurti@springlaw.ca

Lindsay Koruna - lkoruna@springlaw.ca

Sign up for future SpringForward Legal Updates:
springlaw.ca/employers/springforward-legal-updates/

Sign up for our monthly Newsletter:
www.springlaw.ca
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